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STATE OF W SCONSI N : | N SUPREME COURT
In the Matter of Judicial Disciplinary FILED
Proceedi ngs agai nst the HON. LOU SE M JUL 1, 1998
TESMER, Circuit Judge, M |waukee County. Marilyn L. Graves
Clerk of Supreme Court
Madison, WI

JUDI Cl AL di sciplinary proceeding. Reprimand inposed.

M1 PER CURIAM This is a review, pursuant to Ws. Stat.
§ 757.91,' of the findings of fact, conclusions of law and
recommendation for discipline of the judicial conduct panel
concerning the conduct of the Hon. Louise M Tesner, circuit
judge for MI|waukee county. The panel, by a divided vote,
concluded that Judge Tesner engaged in judicial msconduct by
having a friend, who is a l|law professor, prepare for her use
opi nions on dispositive notions in cases over which she presided.
The panel majority concluded that the judge thereby wlfully

violated two rules of the former Code of Judicial Ethics:? one

1 757.91 provides: Supreme court; disposition. The suprene
court shall review the findings of fact, conclusions of |aw and
recommendations under s. 757.89 and determne appropriate
discipline in cases of m sconduct and appropriate action in cases
of permanent disability. The rules of the suprene court
applicable to civil cases in the suprene court govern the review
proceedi ngs under this section.

2 Except where otherw se noted, Code references are to the
Code of Judicial Ethics, SCR ch. 60, in effect between 1993 and
1997, the tinme relevant to this proceeding.

1
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prohibiting a judge from permtting on an aggravated or
persistent basis private comuni cations designed to influence the
judge’s decision; the other proscribing a judge’'s initiating,
permtting, engaging in or considering ex parte conmunications
concerning a pending matter. As discipline for that judicial
m sconduct, the panel nmgjority recommended that Judge Tesner be
repri manded.

12 We determ ne that Judge Tesner’s ongoi ng and persi stent
di scussions of dispositive notions in cases pending before her
with a person unconnected with the judicial system even though
disinterested in the pending matters, and her wuse of his
assistance to draft opinions in those mtters violated the
prohibition of private conmunications designed to influence a
j udge’ s deci si on. Those di scussi ons and her friend s
participation in the preparation of opinions continued for three
years, over which tinme he drafted opinions in at |east 32 cases.
Wil e the panel majority found that Judge Tesner had a good faith
belief that her conduct did not violate the Code, a finding we
adopt, we agree with the panel nmgjority that she should have
known that it constituted a violation of the rule prohibiting
private conmunications. Consequently, and as it did not result
from duress or coercion, Judge Tesner’s conduct was “wlful,” so
as to constitute judicial m sconduct under W s. St at .

§ 757.81(4)(a).?

% Section 757.81(4)(a) provides:

(4) “Msconduct” includes any of the foll ow ng:
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13 We do not conclude, however, as the panel mgjority did,
that Judge Tesner’s conduct was also a wilful violation of the
proscription of a judge’'s ex parte communications concerning
pending matters. W agree that the conmunications Judge Tesner
had on an ongoing basis with her law professor friend were “ex
parte,” but we determne that her violation of the proscription
was not wilful, in that she is not chargeable wi th having known
that they violated that rule of the Code.

14 Because there was no evidence, nor had it been all eged,
that Judge Tesner’'s use of her friend s assistance caused actual
harm to any of the parties in pending matters or that soneone
other than Judge Tesner nade the decisions on the substantive
motions and in light of her belief that her conduct was not
proscribed by the Code of Judicial Ethics, we determne that the
appropriate discipline to inpose for her judicial msconduct is a
reprimand. That is the least severe of the four forns of
di scipline we are constitutionally authorized to inpose.*

15 Pursuant to customary procedure, we afforded the
parties the opportunity to file briefs and, at Judge Tesner’s
request, held oral argunent on the panel’s report. Judge Tesner

contested one of the panel’s factual findings and its concl usions

(a) WIful violation of a rule of the code of judicial
et hi cs.

“* Art. VI, sec. 11 provides, in pertinent part:

“Each justice or judge shall be subject to reprinmand,
censure, suspension, renoval for cause or for disability, by the
suprene court pursuant to procedures established by the
| egi sl ature by law.”



No. 97-1088-J

that she violated two rules of the Code of Judicial Ethics. She
al so objected to the panel’s recommendati on of discipline. The
Judi ci al Comm ssi on cont est ed only t he di sci plinary
recommendation, taking the position that the seriousness of her
judicial msconduct warrants Judge Tesner’s suspension from
judicial office for six nonths.

16 The judicial conduct panel consisted of three judges of
the Court of Appeals -—- the Hons. Neal Nettesheim Gordon Mse,
and Charles Dykman, who presided. Judge Tesner and the Judicia
Commi ssion entered into a stipulation of facts, based on which
and on evidence presented at a hearing the panel nmade findings of
fact to the requisite clear, satisfactory and convincing burden
of proof as follows.”

17 Judge Tesner, first elected circuit court judge in
1989, was rotated to the large clains part of the civil division
of the circuit court for MIwaukee county in 1993. At that tine,
it was the practice of the judges handling large clains cases to
render decisions on dispositive nmotions in those cases each
Monday. During the tinme relevant to this disciplinary proceeding,
August, 1993 through July, 1996, Judge Tesner was responsible for
the resolution of at |east 350 dispositive notions. Her usua

practice for handling dispositive notions was the follow ng.

> Notwithstanding that the panel reported its factua
findings as having been made “unaninmously,” in his dissent to the
report, Judge Dykman appeared to reject at |east one of those
findings -- that Judge Tesner’'s friend recomended anal yses and
di spositions to Judge Tesner.
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18 A week before the schedul ed hearing date, Judge Tesner
directed her law clerk to prepare a nenorandum and recommended
di sposition for each dispositive notion. The |aw clerk, a county
enpl oyee, was to conplete the nenorandum including a draft
expl anation of the disposition recommended, before noon on the
Friday preceding the hearing. Judge Tesner began her review of
the dispositive notions scheduled for a Mnday during the
afternoon of the preceding Friday. She took the files hone wth
her on Friday afternoon, including the parties’ briefs, the
clerk’s nenoranda and at tinmes relevant case |aw and statutes
She continued her review of the files on Saturday norning.

19 Prof essor John MCornmack, a tenured faculty nenber of
the University of Loyola Law School in Chicago and a |ongtine,
close friend of Judge Tesnmer, regularly visited her in the
M | waukee area. He was not a court enployee or part of an
accepted or approved judicial internship program Wen he arrived
at her hone md-norning on Saturday, Judge Tesner gave Professor
McCormack case files on certain matters that were awaiting
resolution the following Mnday and had him prepare drafts of
opi nions she could read fromthe bench at the hearings. At tines,
in the norning of the Monday set for hearing, Judge Tesner gave
her court reporter textual material to be typed as the proposed
opinion in the matter.

110 At sonme point after 1994, Judge Tesner becane
dissatisfied wth the quality of her law clerk’s nenoranda.
Al t hough she had no independent recall of when she first used

Professor MCormack’'s assistance, there was evidence of one
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instance in 1993 and one in 1994. The frequency increased
significantly in 1996, during the first six nmonths of which he
assisted on 21 notions. From August, 1993 to June, 1996, he was
involved in at |east 32 dispositive notion matters.

11 Al conversations between the judge and Professor
McCor mack concerning work on pending nmatters were confidenti al
and no notice was given to any of the parties in those matters of
those conversations or of Professor MCormack’s assistance.
Prof essor McCormack had no interest in any of the cases on which
he provided assistance, was not acquainted with any litigant,
counsel for a litigant, wtness, or anyone else involved in any
case on which he assisted, and had no interest in the outcone of
any of those matters. He did not inject any extraneous factua
matter into the draft opinions he prepared; those drafts
reflected only the facts that had been presented by the parties.
It was not contended that he benefited from the assistance he
gave Judge Tesner.

12 When she asked for his assistance on a notion, Judge
Tesmer would provide Professor MCormack the clerk’s nenmorandum
and the parties’ briefs, tell himwhether she was going to grant
or deny the notion, and state the “fundanental basis” for her
decision. In sone cases, she told him she was not confortable
wi th sonme aspect of the clerk’s work and asked himto rework the
clerk’s analysis. In other cases, she would direct his attention
to a particular portion of a party’'s brief and tell himto use

the brief’s analysis as the basis of the opinion. Professor
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McCormack did not take any notes during his discussions with the
j udge.

13 Prior to her discussions wth Professor MCornack,
Judge Tesner was fully conversant with the parties’ subm ssions
and the relevant facts. Professor MCormack never worked on a
nmotion without first discussing it wth the judge and receiving
instruction as to the outconme and the rationale. In drafting an
opi ni on, he would begin wth the *“fundanental rational e”
identified by Judge Tesner, and if he felt that additional
anal ysi s was necessary, he would discuss his concerns with her.

114 Judge Tesner reviewed Professor MCormack’s work to
ensure that it was consistent with her decision, and she retained
final decisional authority in each case. There was no evidence,
nor had it been alleged, that Judge Tesner abdicated her
deci sion-making authority to Professor MCornmack. Judge Tesner
never told any of her colleagues on the circuit court of the
assi stance she was receiving from Prof essor McCormack. She had a
“good faith belief” that his assistance was permtted under the
Code of Judicial Ethics. She and Professor MCormack viewed his
role as akin to a law clerk’s

115 The panel, with the apparent exception of Judge Dykman,
found that Professor MCormack was “nore than a scrivener” and
that he participated in the decision-making process and
di scussed, evaluated, and recommended anal yses and dispositions
to Judge Tesner as part of his participation. In addition, the
panel found that he “influenced” the judge on the issues he

wor ked on.
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116 W note here and discuss below Judge Tesner’s
contention that the finding that Professor McCormack participated
in the decision-nmaking process on each case he worked on and
di scussed, evaluated, and recommended anal yses and dispositions
to her as part of his participation in her work on the pending
notions was clearly erroneous. She did not contest the finding
that he “influenced [her] on the issues on which he worked.”

17 Based on those facts, the panel najority concluded that
Judge Tesner’s use of Professor MCormack to assist her in the
preparation of opinions on dispositive notions was an “aggravated
or persistent failure” to conply with the standard set forth in

former SCR 60.01(10):

A judge should always bear in mnd the need for
scrupul ous adherence to the rules of fair play. A judge
should not permt private interviews, argunments, briefs or
comruni cati ons designed to influence his or her decision.

It specifically pointed to Professor MCornmack’s discussions of
pendi ng cases, his nodification of |aw clerk nmenoranda and all or
part of the judge's opinions, and the incorporation of witten
material he drafted into the judge' s decisions as violating that
rule. Because her failure to conply with that standard extended
over a period of nearly three years and because Professor
McCor mack’ s partici pation was significant and i ncreased
noticeably in the nonths preceding the Judicial Conm ssion's
notification to her of its concern, the panel mgjority concl uded

that her violation of the standard was “persistent” and therefore

constituted a violation of a rule of the Code of Judicial
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Et hics:® The panel mmjority concluded further that Judge Tesmner
shoul d have known that Professor MCormack’s involvenent in her
judicial decision nmaki ng was prohibited by the Code.

118 The panel mejority also concluded that Judge Tesmer’s
di scussions wth Professor MCormack constituted “ex parte
communi cations” concerning pending actions or proceedings wthin
the meaning of SCR 60.20(1)" and violated that rule of the Code.
The panel najority rejected as overly restrictive Judge Tesner’s
contention that “ex parte comunications” are limted to a
judge’s comunication with a party to a proceeding out of the
presence of the other party or parties. Noting non-party contacts
by judges that have been held to be prohibited, the panel
maj ority suggested that Professor MCormack’s assistance created
the possibility that “extraneous matters may be injected into the
trial process wthout the know edge or consent of the parties,
t hereby j eopardi zi ng the fundanental fairness of the proceeding.”

119 The panel nmgjority concluded that Judge Tesner’s
violation of the ex parte conmuni cation prohibition was “w | ful,”
as that termis used in the statutory definition of “judicia

m sconduct.” In that respect, the panel majority concluded that

® Under the forner Code, *“An aggravated or persistent
failure to conply with the standards of SCR 60.01 is a rule
violation.” SCR 60. 17.

" SCR 60.20 provided, in pertinent part: Ex parte
conmmuni cati ons.

(1) A judge shall not initiate, permt, engage in or
consider ex parte comunications concerning a pending or
i npendi ng action or proceeding [wth exceptions not pertinent
here] .
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Judge Tesner freely engaged in the comuni cations with Professor
McCor mack, her conduct did not result from duress or coercion
and she should have known that those conmunications were not
permtted by the Code.

120 In recommending that Judge Tesner be reprinmanded for
her judicial msconduct, the panel majority considered the nature
of the m sconduct and the inpact it had on the judicial system
It specifically noted that Judge Tesnmer retained control over the
deci si onal process, did not abdicate her decision-nmaking
responsibility, and controlled the outcome and the choice of
supporting rationale in each case. It acknow edged that she was
notivated by a desire to provide litigants with well-crafted
opinions and held a good faith belief that Professor MCormack’s
contributions to her opinions were no different than the
contributions of a regularly enployed | aw cl erk.

121 Judge Dykman dissented from the mgjority’ s concl usions
that Judge Tesner’s conduct violated the Code of Judicial Ethics.
In addition, he stated in his dissent that there was no testinony
to support the mjority’'s factual finding that Professor
McCor mack recommended anal yses and di spositions to Judge Tesner.
Contrary to the majority’s statenent that Professor MCornmack was
not subject to the sane control and scrutiny as is a regularly
enployed law «clerk, Judge Dyknman asserted that Professor
McCor mack was subject to control and scrutiny based on the facts
t hat Judge Tesnmer knew what he was doing, reviewed his work, and
sonetimes changed her mnd and rejected work he had done for her.

Judge Dykman al so expressed difficulty in differentiating between

10
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the assistance Professor M Cormack provided to Judge Tesner and
the assistance judges receive from wunpaid judicial interns
provi ded through |aw school progranms. He found no evidence to
support the majority’'s view that, unlike law clerks or judicia
interns, litigants did not expect that Professor MCornmack woul d
be drafting |anguage Judge Tesner wused in resolving | egal
gquesti ons.

22 On the issue of whether Judge Tesner’s conduct viol ated
the rules of the Code of Judicial Ethics, Judge Dykman consi dered
t he purpose of the two specified rules to be to assure fairness,
concluding that in order to be prohibited by SCR 60.01(10),
private interviews, argunents, briefs or comunications *“nust
sonehow affect how the public views a judge’ s conduct.” Noting
the absence of testinony concerning what litigants expect
regardi ng judicial assistance or how the public views the type of
assi stance Professor MCormack provided, Judge Dyknan expressed
di sagreenent with any assunption that the public would view
unbi ased and uninterested help in drafting |anguage for judicial
decisions as unfair to the litigants.

123 Finally, Judge Dykman concluded that the two rules did
not sufficiently identify the type of conduct they prohibited,
pointing out that no one reasonably could expect them to be
interpreted literally, as they would prohibit a judge from having
a communi cati on about a pending case with a |aw clerk, secretary,
legal intern, or judicial colleague. In his view, the rules did

not prohibit assistance by disinterested persons skilled in |egal

11
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witing, whose only involvenent was to assist a judge in putting
deci sions in proper form

24 In this review, Judge Tesner argued that the panel
majority’s finding that Professor MCornack “participated in her
deci si on- maki ng process” and “recomended anal yses and
di spositions as part of his participations” is clearly erroneous,
contending that there was no evidence to support that finding.
She also asserted that the finding led directly to the panel
majority’s conclusion that she engaged in private comrunications
designed to influence her decision, thereby rendering that
concl usi on i nproper.

125 1In support of her contention, Judge Tesner relied on
several other panel findings in respect to Professor MCormack’s
participation in the drafting of opinions on dispositive notions:
he never worked on a notion w thout first discussing it with and
receiving instruction fromher as to outcone and rationale; there
was no evidence she abdicated her decisional authority to him
she reviewed his work product to ensure that it was consistent
with her decision; she retained final decisional authority in
each case. Judge Tesner also cited one instance in which she
initially had decided to deny a sunmary judgnment notion but after
instructing Professor McCormack as to the outconme and rationale
for that decision and followng his preparation of a draft
opi nion supporting it, she changed her mnd and drafted a new
opi nion herself, which she issued orally fromthe bench, granting

t he noti on.

12
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26 Judge Tesner also sought to distinguish between her
“deci sions” and the “opinions” that explained the rationale for
t hem She asserted that SCR 60.01(10) did not addr ess
communi cations that influenced nmerely a judge’'s opinion but was
limted to those that influenced a judge’ s decision. Judge Tesner
insisted that there was no evidence in the record that Professor
McCor mack participated in her decision-nmaking process.

127 We find no nmerit in the distinction Judge Tesner urged
for purposes of the rule prohibiting a judge's oprivate
comruni cations designed to influence a judge s decision. Both the
j udge and Professor McCormack testified that they viewed his work
for her as essentially that of a law clerk, which Judge Tesner
descri bed as discussing, evaluating and recommendi ng anal yses and
di spositions to judges as a matter of their regular enploynent.
She also testified that Professor MCormack helped her in
devel oping her rationale and that in her discussions with him he
woul d ask whet her she thought of sonething, and if she had not,
it could be added. For his part, Professor MCornack testified
that he felt free to suggest alternative rationales, and if Judge
Tesmer accepted them they were incorporated into the opinion. He
said he felt free to advise if he thought the law clerk’s
rationale did not lead to the conclusion she sought, and if he
t hought her conclusions were wong, he would point that out to
her, and if she agreed, he would rewite the opinion.

128 The fact that Professor MCormack did not discuss with
Judge Tesner what decision she should reach in each of the cases

he worked on does not underm ne the finding that he participated

13
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in the decision-making process. Professor MCormack’ s testinony
is clear that when he arrived at her hone on Saturday nornings,
Judge Tesnmer would tell himabout the case she wanted himto work
on and, in his words, “ . . . would tell ne her tentative outcone
on the case . . . [and] would suggest rationales, sonetines by
pointing to the parties’ briefs.” (Enphasis supplied.) He
testified further that when she told him the tentative outcone
and rationale she had reached, her final outcone and rationale
had not yet been determned. He stated that he would have
di scussions with her regarding both the outcone and the rationale
of a case, although she would be the “ultinate determ native
factor” in what was going to be included in her opinion.

129 We reject Judge Tesner’s contention that the panel
majority’s finding that Professor MCornmack participated in her
decision making and discussed, eval uat ed, and recomrended
anal yses and dispositions to her as part of that work is clearly
erroneous. There is anple support on the record for that finding,
and we adopt it in this review

130 In respect to the panel majority’s concl usions
regarding her m sconduct, Judge Tesner argued that t he
prohibition of “private interviews, argunent s, briefs or
communi cations designed to influence” a judge s decision did not
apply to her accepting assistance from a “disinterested |aw
professor.” She based that argunment on the history of SCR
60.01(10), the practice of sone judges who were subject to a
simlar rule, the fairness context of the rule, and the testinony

of four Wsconsin judges regarding their understanding of it.

14
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131 The history of SCR 60.01(10), including the related
provision now set forth in the 1997 Code of Judicial Conduct,?
provi des no support for Judge Tesner’s argunent for the reason
t hat she used Professor McCornmack’ s assistance not because he was
a law professor with expertise in the particular fields of |aw at
issue in the cases before her but because he was a “best friend”
and experienced in legal witing. The historical devel opnment of
rules regulating judges’ comunications with |aw professors and
other legal experts is not relevant to the rule at issue here.

132 Judge Tesner’s argunent based on the practice of a
handful of judges in this country who were subject to an ethical
rule simlar to SCR 60.01(10) to consult regularly with |egal
experts and others about pending cases and issues is
unpersuasive. There is anple authority, some of which cited by
the Judicial Comm ssion, for the opposite proposition -- that a
judge’s private, undisclosed comunication with persons outside
the judicial systemis inproper. Moreover, there was no evidence
that Judge Tesnmer either was aware of or relied on the practice
of other judges subject to a simlar rule in determ ning whether
her conduct was prohibited by our rule.

133 Focusing on the portion of SCR 60.01(10) that states
the need for a judge’ s adherence to rules of fair play, Judge
Tesmer argued that the prohibition of private conmunications
designed to influence a judge's decision set forth in that rule

is to be interpreted as limted to communi cations that woul d pose

8 SCR 60.04(1)(9).

15
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a threat to fair play, that is, comunications wth persons
interested in the mtter. It is her position that the only
communi cations that threaten fairness are those with interested
parties and that give one side an advantage in a contested
matter. Thus, she contended, her communications wth an
“objective and disinterested professor” did not threaten fair
pl ay and were not prohibited by the rule.

134 We find no nerit to that argunent. The rule, by its
terms, prohibits private communications designed to influence a
judge’s decision, and it is the elenent of privacy that inpinges
on fairness. The fundanental fairness to be zeal ously guarded and
scrupul ously adhered to inplicates the basic principle of
American justice cited by the dissenting panel nenber: “That the
parties wll present their case to the judge, who wll decide
their dispute under the law and on the facts of the case.” A
corollary to that principle is that persons outside the judicia
system have no place in a judge’'s decision naking.

135 That is not to say that a judge nmay not seek
i ndependently the advice of an expert on the state of the |aw
applicable to a particular proceeding. Qur current rules
specifically authorize such conmunication but require that the
judge notify the parties in the pending proceeding, inform them
of the information received, and afford them the opportunity to
respond to it. Yet, expert advice on l|legal issues from a person
outside the judicial system is not equatable to an outside
person’s direct involvenent in the discussion of outcones of

di spositive notions and the devel opnent of rationales to support

16
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them The |atter poses a significant threat, actual or potential,
to the fairness of the proceeding. The panel majority rightly
concluded that SCR 60.01(10) is not |I|imted to inproper
influences on a judge’s decision; it extends, in the mgjority’s
words, “to ‘well-intentioned” influence such as that offered by
Pr of essor M Cor mack. ”

136 In order to ensure that litigants and other persons
interested in matters pending in the courts may becone inforned
of the identity of the persons with whom the judges consult in
carrying out their adjudicative responsibilities, we shall
propose for adoption a rule of judicial admnistration requiring
each judge to have on file with the clerk of the judge' s court
and with the chief judge of the judicial adm nistrative district
the nanmes of staff -— law clerks, judicial interns, externs, and
others —- who participate to any extent in the judge s decision-
maki ng process. Following notice and a public hearing on the
proposal, we will adopt a rule to address the concerns raised in
t hi s proceedi ng.

137 Wiile the panel majority found that Professor MCornmack
had no interest in any case on which he provided assistance, was
not acquainted with any litigant in any of those cases or any
counsel to a litigant, w tness, or anyone else involved, and had
no interest in the outconme of any of the notions on which he
wor ked, the prohibition of private comrunications designed to
influence a judge’'s decision is intended not only to prevent
actual unfairness to litigants in pending proceedings but also to

avoid the potential for unfairness. In that respect, the panel

17
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majority properly took into ~consideration that Pr of essor
McCor mack was not subject to the same regul ation and control as a
menber of Judge Tesner’'s staff would be. Notw thstanding that she
al ways reviewed his work before incorporating it into her own and
that the confidentiality of their discussions was preserved,
Pr of essor McCormack was  not subj ect to Judge Tesner’s
di sciplinary authority or to sanctions that m ght be inposed on a
court enpl oyee.

138 Further, the rule is also directed at avoiding the
appearance that the process mght be wunfair. Judge Tesner’s
regul ar recourse to Professor McCormack’s review of confidentia
| aw cl erk nenoranda, their discussion of fundanmental rationales
for decisions she initially arrived at, and his devel opnent of
those and other rationales to support her eventual decisions
reasonably could be perceived by litigants, had they been aware,
that Judge Tesner was deciding substantive matters on the basis
of material and argunents of which they were unaware and had no
opportunity to confront.

139 The fourth basis of Judge Tesner’s argunent that the
proscription of SCR 60.01(10) did not apply to her wuse of
Prof essor MCormack’s assistance was the testinony of four
current or fornmer judges of the M| waukee county circuit court,
who testified that they did not view the acceptance of assistance
froma disinterested | aw professor as violating that rule. Judge
Tesmer contested the panel mgjority’s limtation of the use of
that testinony to the issue of discipline to be recomended. She

took the position that the judges’ understanding of the rule was

18
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relevant to the issue of whether it stated with sufficient
clarity the judicial conduct that it proscribed.

40 The panel majority properly rejected the testinony of
the four judges on the issue of whether Judge Tesner’s conduct
viol ated the Code of Judicial Ethics provisions, as that was the
ultimate issue of law to be decided, one on which testinony is
not adm ssi ble. Mreover, those judges explicitly were not called
as expert wtnesses, nor were they qualified as experts during
t heir exam nati on.

41 The other rule of the Code of Judicial Ethics the panel
maj ority concluded that Judge Tesner violated is the prohibition
of a judge’'s initiating, permtting, engaging in or considering
ex parte communi cat i ons concer ni ng pendi ng actions or
proceedi ngs, SCR 60.20. Judge Tesner based her argunent that her
conduct did not violate that rule on what she terned the common
under st andi ng of “ex parte conmunication.” Relying on the Black’'s

Law Dictionary definition of “ex parte” as “On one side only; by

or for one party; done for, in behalf of, or on the application
of, one party only,” she took the position that to be ex parte,
the comunication nust be wth a party or a person acting in a
party’s interest outside the presence of another party to an
adversarial proceeding. Thus, she contended, the rule did not
apply to her use of Professor MCormack’s assistance, as he was
neither a party to a pending proceeding nor acting on a party’s
behalf and had no interest in any case on which he worked. The

panel majority rejected that narrow and overly restrictive
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interpretation of “ex parte,” noting that it would have the
effect of jeopardizing the fundanental fairness of proceedings.

142 Judge Tesner’s position that in order to be prohibited
an ex parte communi cation nust have the potential to jeopardize
the fairness of a proceeding by giving one party an advantage in
having access to the judge is unduly restrictive. Her insistence
that Professor MCormack’s work on her pending cases did not
pl ace one party in any of those cases at a disadvantage and thus
did not jeopardize fairness ignores the fundanmental principle
that a fair hearing requires each party to have a reasonable
opportunity to hear the clains of an opposing party and respond
to them

43 Judge Tesner’s discussions with a person outside of and
unconnected with the judicial system concerning dispositive
nmotions in proceedi ngs pending before her outside the presence
and without the know edge of the parties to those proceedings
constituted ex parte communications as that termis used in SCR
60.20. The ex parte conmmunication prohibition set forth in the
current Code of Judicial Conduct, SCR 60.04(1)(g), now makes
explicit what was inplicit in its predecessor. The affirmative
statenent introducing the current prohibition states, “A judge
shall accord to every person who has a legal interest in a
proceeding, or to that person’s |lawer, the right to be heard
according to law.” Two of the exceptions to the prohibition that
foll ow concern conmuni cation with | egal experts, other judges and

court personnel:
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2. A judge may obtain the advice of a disinterested
expert on the law applicable to a proceeding before the
judge if the judge gives notice to the parties of the person
consulted and the substance of the advice and affords the
parties reasonabl e opportunity to respond.

3. A judge may consult with other judges or with court
per sonnel whose function is to aid the judge in carrying out
the judge’ s adjudicative responsibilities.

144 CQur determnation that Judge Tesner’s use of Professor
McCormack’s assistance on dispositive notions in pending cases
violated two rules of the Code of Judicial Ethics does not itself
constitute a determnation that she thereby engaged in judicial
m sconduct. Because the statutory definition of judicial msconduct
specifies “wlful violation of a rule of the code of judicial
ethics,” there remains the issue of whether her violation of those
rules was wilful. W deternmine that her violation of the private
conmuni cations prohibition was wilful and that her violation of the
ex parte comuni cations proscription was not.

145 Prior judicial disciplinary cases have established that
“Wlful” means that the judge’ s conduct was not the result of duress
or coercion and that the judge knew or should have known that the
conduct was prohibited by the Code of Judicial Ethics. In Judicial

Di sciplinary Proceedings Against Corenstein, 147 Ws. 2d 861, 872,

434 N.W2d 603 (1989), the statutory term “wlful” was understood to
nmean “freely nmade and not the result of duress or coercion.” The
issue of a judge's know edge as an elenent of wlfulness arose in

Judicial D sciplinary Proceedings Against Pressentin, 139 Ws. 2d

150, 155, 406 N.W2d 779 (1987). There we held that a judge s conduct

was w lful, whether or not the judge had actual know edge of the
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prohibition of a rule of the Code of Judicial Ethics, for the reason
that the judge was chargeable with the know edge of the ethical rules
gover ni ng j udges.

146 Here, there was no contention or finding that Judge
Tesmer’s conduct was the result of duress or coercion. It was also
uncontested and the panel specifically found that Judge Tesner had a
good faith belief that Professor MCornmack’s assistance was permtted
under the Code. The issue, then, 1is whether Judge Tesnmer was
chargeable with the know edge that her conduct violated the two Code
provi sions. The panel majority concluded as a matter of |aw that she
shoul d have known her communications with Professor MCornmack were
prohi bited by those Code provisions.

147 Contesting that conclusion, Judge Tesner asserted that the
only evidence in the record relevant to that issue was the testinony
of the four circuit judges that they did not view either rule as
prohibiting a judge from accepting assistance from a disinterested
| aw prof essor. Based on that testinony, Judge Tesner al so argued that
the panel majority erred in concluding that the private
comuni cations prohibition in SCR 60.01(10) was not fatally
anbi guous, as it determned that “[n]o reasonable judge would have
bel i eved that enlisting the aid of a person conpletely renoved from
the judicial process was acceptable in light of [that prohibition].”

148 Judge Tesmer contended that the panel majority inproperly
limted its consideration of the judge' s testinmony to the issue of
discipline to be recommended. She argued that their testinony was
relevant on the issue of what a reasonable judge would have

understood the rule to prohibit and, thus, to the issue of whether
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she should be held chargeable with the know edge that her conduct
viol ated that prohibition.

149 The panel nmajority properly restricted the use of the
judges’ testinmony to the issue of discipline. The testinony of those
judges, none of whom was offered as an expert w tness, was neither
relevant nor admssible on the issue of whether Judge Tesner’s
comuni cations with and use of Professor MCormack violated the
provisions of the Code of Judicial Ethics. That was the ultimate
| egal issue for the panel majority to decide in the first instance.
Moreover, in respect to its relevance to the wlfulness issue as
stated by Judge Tesner, as none of the judges testified to having had
any conversation with Judge Tesner prior to the comencenent of this
disciplinary proceeding on the subject of Professor MCornack’s
invol verent in her work, their testinmony was not relevant on the
guestion of what she knew or should have known at the tine she had
hi m assi st her.

150 The panel mgjority properly concluded that Judge Tesmer’s
use of Professor MCormack’s assistance in deciding substantive
notions in pending cases was a wlful violation of +the rule
proscri bi ng, on an aggravated or persistent basi s, private
conmuni cations designed to influence a judge' s decision, as she
shoul d have known that it violated that rule. W explicitly invited
judges’ attention to the Code’'s prohibition of private comunications

designed to influence the judge’ s decision in Bahr v. Glonski, 80

Ws. 2d 72, 257 NW2d 869 (1977). There, the judge appeared to have
considered evidence and opinions outside the record in a child

visitation nodification proceeding, but there was no allegation there
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that the judge’'s informal comunications exerted any particular
i nfluence upon the matter at issue. The judge acknow edged on the
record that he discussed the case with a famly court conm ssioner,
his wife, and “anybody who | thought could help ne to make up ny
mnd.” 1d., 89. Because Judge Tesner’s violation of SCR 60.01(10) was
wilful, it constituted judicial msconduct.

51 In respect to the ex parte conmunications proscription,
however, we conclude that Judge Tesmer’s violation of SCR 60.20 was
not wilful, as she did not know that her use of Professor MCornack’s
assi stance violated that rule, and she was not properly chargeable
with that know edge. W disagree with the panel majority’s concl usion
that Judge Tesmer should have known that her contacts with Professor
McCor mack were prohibited by SCR 60.20. Wether or not she in fact
did so, Judge Tesnmer was entitled to rely on the commobn usage of the
term“ex parte” as defined in standard dictionaries. In that respect,

Black’s Law Dictionary (Sixth Ed. 1990) defines “ex parte” as

follows: “On one side only; by or for one party; done for, in behalf
of, or on the application of, one party only.” In addition, the only
reported cases in which a judge was disciplined for having engaged in
ex parte conmunications concerned comunications with one of the

parties to a pending proceeding. Judicial D sciplinary Proceedi ngs

Agai nst Carver, 192 Ws. 2d 136, 531 N W2d 62 (1995); Judicial

Disciplinary Proceedings Against Aulik, 146 Ws. 2d 57, 429 N W2d

759 (1988). Because Judge Tesner’s violation of SCR 60.20 was not
wilful, it did not constitute judicial msconduct.
52 W turn now to the issue of discipline to inpose for Judge

Tesmer’s judicial msconduct. Judge Tesmer argued that no discipline
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should be inposed for the reason that the 1997 Code of Judicial
Conduct adequately protects the —court system by explicitly
prohi biting judges from accepting the assistance of disinterested |aw
prof essors unless notice and opportunity to respond are given to the
parties in the underlying proceeding. The Judicial Comm ssion
contended that the reprimand recommended by the panel najority is
insufficient in light of the long period of time during which Judge
Tesmer engaged in the msconduct, the numerous instances of it, and
the facts that she kept it confidential fromlitigants and col | eagues
and apparently never consulted the ethics rules that mght have
applied to it. It also enphasized the potential her msconduct
created for harmto the court systemand to the public it serves. The
Judi cial Comm ssion took the position that Judge Tesner’s m sconduct
warrants her suspension fromjudicial office for six nonths.

153 The panel nmgjority addressed the seriousness of the
m sconduct and the inpact it had on the judicial system and
recommended a reprinmand as the appropriate discipline. It considered
the inpact of the msconduct on the judicial system to have been
mtigated by the fact that Judge Tesmer retained control over the
deci sional process in respect to the outcome and the choice of
supporting rationale in each of the cases in which Professor
McCor mack assisted her. The panel majority also took into account
that Judge Tesmer’s conduct was notivated by a desire to provide
l[itigants with well-crafted opinions and that she believed Professor
McCormack’s contribution to those opinions to have been no different

than that provided by a regul arly-enpl oyed | aw cl erk.
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154 W determne that on the facts and circunstances before
us, Judge Tesner’'s judicial msconduct warrants the reprinmand
recommended by the panel majority. Her use of Professor MCormack to
assist her in dealing with dispositive notions in pending cases
created a serious threat to the fairness of those proceedings and to
the integrity of the judicial process in general. She shared with
soneone unconnected with the judicial system confidential information
and work product of her staff, discussed with that person her
tentative decisions on dispositive notions and rationales to support
them and was influenced by him on the issues awaiting decision in
pendi ng cases. Wile the potential for harmto the court system to
the litigants in the cases she decided, and to the public's
perception of the fairness of the judicial system was great, Judge
Tesnmer’s insistence on retaining and exercising ultimte decision-
maki ng authority in those cases and her confidence in Professor
McCormack’s disinterest and discretion in assisting her mtigate the
severity of the disciplinary response to that m sconduct. So, too
does her good faith belief, albeit unjustified, that having Professor
McCormack assist her in disposing of pending notions was not
prohi bited by the Code of Judicial Ethics.

55 IT IS ORDERED that the Hon. Louise M Tesnmer is

reprimanded for judicial msconduct established in this proceeding.
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156 WLLIAM A BABLITCH, J. (Di ssenting). Ask any
judge or justice what duties they assign to law clerks/interns
and the response will be largely the sanme: draft nenoranda on
issues of law, draft nenoranda on cases; assist in the drafting
of opinions; research; discuss issues and cases. This, of
course, was precisely the role of Professor MCornack.

57 The mpjority says that Judge Tesnmer "should have known"
that her use of Professor MCormack violated the Code of Judicial
Ethics. But just what is it about her use of Professor MCornmack
as a law clerk/intern that she "should have known" was a
violation? The mgjority opinion fails to answer that question
with any degree of clarity. And that, | submt, is because there
is no clarity, no direction, to be found. The basic problemis
the lack of any rules, regulations, or guidelines with respect to
law clerks/interns. Wthout them judges have been left largely
adrift as to where the lines are drawn. Accordingly, | conclude
that there is no standard that gave any degree of fair notice to
Judge Tesner that what she was doing was a violation. It is not
Judge Tesnmer who has failed the system it is the systemthat has
failed Judge Tesner.

158 Judge Tesner is accused of violating SCR 60.01, which
read literally forbids contact with anyone with respect to the
judge's decision making responsibility. No one suggests it be
read literally: to do so would be to forbid the use of [|aw

clerks/interns who are an accepted part of the judiciary.
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59 Thus the question is: where are the lines drawmm? Wo
can be a law clerk/intern? VWat are the paraneters of
utilization??

160 May a law clerk/intern be a |law professor? The
Judicial Comm ssion and the majority opinion point to no rule
regul ation or guideline forbidding it, and I can find none.

161 May the law clerk/intern do sonme or all of their work
outside the actual physical surroundings of the court to which
they are assigned? The Judicial Conm ssion and the mgjority
opinion point to no rule, regulation or guideline forbidding it,
and | can find none.

162 Must the law clerk/intern be part of a formally

recogni zed program of law clerks/interns? The Judicia

1 note that Rules for the First Judicial District, State
of Wsconsin (1990) regarding legal interns and I|aw clerks
provi de as foll ows:

VI1. LEGAL | NTERNS AND LAW CLERKS

148. ASSI GNVENT
Legal interns and |law clerks shall be assigned by
the Chief Judge or Deputy Chief Judge.

151. PRI VI LEGE
Al'l  transactions and conmunications between a
judge and his assigned legal intern or |aw clerk,
during the period of each assignnent, are
privileged to the judge.

154. WORK PRODUCT
The work product of a judge who has been assisted
by a legal intern or law clerk is the sole
responsi bility of the judge.

The Rules are the sane today. The Judicial Comm ssion neither
briefed nor argued that these rules apply. I can only concl ude
that the Rules for the First Judicial District are irrelevant to
this case or are largely ignored.
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Comm ssion and the majority opinion point to no rule, regul ation,
or guideline requiring it, and I can find none.

163 Must the law clerk/intern be registered with the court
where the law clerk/intern works? The Judicial Conmm ssion and
the majority opinion point to no rule, regulation or guideline
requiring it, and I can find none.

164 Must the law clerk/intern be a graduate |awer? The
Judicial Comm ssion and the majority opinion point to no rule
regul ation or guideline of the circuit court requiring it, and I
can find none.

165 Must a law clerk/intern be at the very least a |aw
student? The Judicial Conm ssion and the majority opinion point
to no rule, regulation, or guideline requiring it, and | can find
none.

166 If the law clerk/intern nust be a |awer, nust that
person be only a "recent graduate" or is there no limt to the
nunber of years that have passed since | aw school to be eligible?

The Judicial Comm ssion and the majority opinion point to no
rule, regulation or guideline providing the answer, and | can
find none.

67 Can a law clerk/intern, performng his or her duties as
a law clerk/intern, be sinmultaneously enployed outside the
judicial systenf The Judicial Commssion and the majority
opinion point to no rule, regulation or guideline providing the
answer, and | can find none.

168 The questions posed, and not answered by any rule,

regul ation, or guideline, leave all judges and not just Judge
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Tesmer in a legal and ethical quandary. If the mjority’s
decision is a rule of reason, as suggested by the nmgjority's
anbiguity in setting out precisely what it 1is about Judge
Tesmer’s actions that violate the Code, it is a rule of reason
left solely to an after the fact determ nation subject to the
eyes of the beholder. That is not fair, it is not just, it is
not practical. It contravenes fundanental notions of fair notice
and due process.

169 The nmjority opinion, by drawing the I|ine here,
provides a start in the right direction. At |least we all know
that we cannot use a |law professor as a law clerk/intern if the
prof essor works out of our hone on weekends. But we nust draw
the lines nore brightly. W nust provide rules, regulations and
guidelines to assist all of wus in knowing what are the
par anet ers. VWat if the next case involves a |aw professor
wor ki ng in chanbers during court hours?

170 Everyone agrees that Judge Tesner's use of Professor
McCormack was in good faith: she did not believe her actions were
in any way wong. Everyone agrees that she maintai ned deci sional
responsi bility. Everyone agrees that Professor MCormack was a
totally disinterested participant. Everyone agrees that he
functioned, in essence, as a |law clerk/intern.

171 Nevertheless the mpjority says she is quilty of
judicial msconduct. But what exactly, in retrospect, was wong
here? Was it that he was a professor? O was it that Professor

McCor mack was her friend? O was it that he worked at her hone
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instead of in chanbers? O was it that he worked only on
weekends?

72 To hold as does the mgjority that Judge Tesner's use of
Prof essor McCormack was willful because she "should have known"
it was beyond the bounds, is to ignore our own failings in
provi di ng gui dance on these questions. As part of the order in
this case, this court should establish a panel to explore and
answer these questions in order to provide guidance for the
future.

173 Gven the need for sone basic understanding wth
respect to the role of law clerk/interns, | agree with the
majority to the extent that in the future these actions
constitute a violation of the Judicial Code. This at |east gives
notice to all judges that there are sone limts. But | further
concl ude that Judge Tesner's actions were not willful. Gven the
| ack of rules, regulations or guidelines clearly delineating that
these actions were wong, she did not have fair notice and thus
should not be held to a "should have known" standard.
Accordingly, | respectfully dissent to that portion of the
majority opinion finding that Judge Tesner is guilty of judicial
m sconduct .

74 | am authorized to state that Justice Janine P. Geske

joins in the dissent.






